Dear Senat or Dor gan:

This is in response to your February 14, 2001 letter to the
Departnent of State’'s Ofice of the Legal Adviser, requesting
the Departnent of State’'s views on the Menorandum of
Under st anding (MOU) signed by the State of M ssouri and the
Provi nce of Manitoba. | have attached for your information a
letter fromthe Legal Adviser on this matter as well as an
expl anat ory menor andum

We hope this information is helpful. Please let us know if
we can be of further assistance.

Si ncerely,

Paul V. Kelly
Assi stant Secretary
Legislative Affairs

Encl osur es

The Honor abl e
Byron L. Dorgan,
United States Senate.



November 20, 2001

Dear Senat or Dorgan:

This is in response to your February 14, 2001 letter
requesting the Departnent of State’s views on the Menorandum of
Under st andi ng (MOU) signed by the State of Mssouri and the
Province of Manitoba. | apol ogize for the delay in responding.
As described in the attached nenorandum the Constitution does
not assign to the Executive Branch the responsibility for
interpreting or enforcing the Conpact C ause. However, the way
this clause is applied has obvious effects on Executive Branch
interests in the field of foreign affairs, and it is not
uncommon for states of the United States to consult with the
Departnent of State when they are considering entering into
arrangenents with a foreign power that nmay engage these
interests. In the case of the MOU you have brought to our
attention we were not consulted prior to its signature. The
attached nmenorandum descri bes sone of the considerations that we
woul d have raised if we had been consulted.

| trust that you wll find the attached Menorandum
responsive to your inquiry.

Sincerely,

WlliamH Taft, IV

Encl osur es:
As st at ed

The Honor abl e
Byron L. Dorgan,
Uni ted States Senate.



Memorandum

This memorandum sets forth Department of State comments on the January 25, 2001
Memorandum of Understanding between the State of Missouri and the Province of Manitoba
(“MOU”) inlight of relevant provisions of the U.S. Constitution.

In the MOU, Missouri and Manitoba agree “to work cooperatively to the fullest extent
possible consistent with law and existing treaties . . . in their efforts to oppose water transfers’
between the Missouri River watershed (Missouri’ s water supply) and the Hudson Bay watershed
(Manitoba s water supply).! The MOU includes commitments to exchange information; to
mutually support opposition to inter-basin transfers, including related incremental works; and to
communicate concerns about such transfers to their respective national governments.

There appear to be three constitutional doctrines implicated by the MOU: (@) the

Compact Clawse; (b) the Supremacy Clause by which federa law may preempt state action; and
(c) the Foreign Affairs Power generally.

The MOU and the Compact Clause

The question has been raised whether the MOU, given that it has not been approved by
Congress, is consistent with the Compact Clause of the Constitution. Article 1, Section 10,
Clause 3 of the Constitution provides that "[n]o State shall, without the Consent of Congress ...
enter into any Agreement or Compact with another State, or with aforeign Power ..." The
Constitution does not specifically assign responsibility for interpretation or enforcement of this
clause to the Executive branch of the federal government. In practice, however, it is not
uncommon for states of the United States to consult withthe Department of State when they are
considering entering into an arrangement with aforeign power for advice as to the consistency of
that arrangement with the Compact Clause. In the first instance, responsibility for fidelity to the
requirements of the Compact Clause lies with the states themselves, pursuant to the Supremacy
Clause of the Constitution. Should they submit a proposed compact to the Congress, it is the
prerogative of the Congress to approve or disapprove the compact, or to require modifications.
Ultimately, issues concerning the Compact Clause or a particular arrangement by a state with a
foreign power may need to be resolved in the courts, either state or federal.

The Department of State has not been consulted by the state authoritiesof either North
Dakota or Missouri concerning the MOU at issue here, and thus is not aware of whether there is

! We understand that the parties are concerned about the environmental and/or economic impact such transfers
might have. See, e.q., Terry Ganey, Holden, Canadian Oppose Transfers of Missouri River Water; Officials Sign
Deal Aimed at Protecting Supply, Environment, St. L ouis Post-Dispatch, January 31, 2001 at A7 (citing Canadian
concern over environmental damage to Hudson Bay watershed from inter-basin transfers and Missouri interest in
protecting its supply of water for drinking and recreational purposes).




an intention to bring the MOU before the Congress or the courts. However, in accordance with
the Department’s normal practice, this memorandum identifies the kinds of considerations that
the Department would raise about an MOU like this.

The Scope of the Compact Clause

The Department ordinarily looks to Virginia v. Tennessee, 148 U.S. 503 (1893), in
assessing whether an agreement involving a U.S. state would constitute a“ Compact ... with a
foreign Power,” athough that case did not involve a compact with a foreign power.? The only
Supreme Court case actually to review a potential state compact with aforeign power, Holmes v.
Jennison resulted in a divided court.® The case involved the question of whether the Governor
of Vermont had entered into an agreement with Canadian authorities to extradite a fugitive back
to Canada. Chief Justice Taney, speaking for three other justices, took the view that “every
agreement, written or verbal, formal or informal, positive or implied, by the mutual
understanding of the parties’ falls within the Compact Clause’' s ambit.* Taney was particularly
concerned about the ability of a U.S. state to extradite fugitives to a country when it was the
policy of the federal government not to extradite persons.® In Taney’s view, the only permissible
way for Vermont to make such a hand-over would be if Congress consented, since that would
make the agreement subject to federal supervision.® In contrast, the other justices found either
that the ?upreme Court had no jurisdiction to hear the case or that no agreement could be
inferred.

In general, the notion articulated by Chief Justice Taney that all U.S. state agreements
constitute compacts that require congressional consent has not been widely supported. In
Virginiav. Tennessee, the Supreme Court, in reviewing an interstate compact delineating a
boundary line, concluded that despite the Constitution’s general language, its prohibition on
compacts without congressional consent was not absolute.® Specifically, the Court reasoned the

2 Thereis, in fact, little historical evidence of the intended scope of the Compact Clause. See Felix Frankfurter and
James M. Landis, The Compact Clause of the Constitution— A Study in Interstate Adjustments 34 YALE L.J. 685,
694 (1925) (finding alack of attention to the Compact Clause in the records of the Constitutional Convention and
the Federalist Papers); see also Abraham C. Weinfeld, “What did the Framers of the Federal Constitution Mean by
‘Agreements or Compacts'” 3 U. CHI. L. Rev. 453 (1936).

3 See 39 U.S. 540, 560 (1840)
“1d. at 572

°|d. at 574. At thetime, the United States was renegotiating its extradition treaty with Great Britain, which was
responsible for Canada’ s foreign relations, and had a policy of refusing to surrender persons. |d. at 561-62.

61d. at 578-79.

’ See, e.q., Holmes v. Jennison, 39 U.S. at 579-86 (opinion of Justice Thompson concluding the Court lacked
jurisdiction under 825 of the Judiciary Act); id. at 594-598 (opinion of Justice Catron noting, in course of finding no
jurisdiction under 825 of the Judiciary Act, alarm over reading the intent to surrender Holmes to Canadian officials
asan “agreement”).

8148 U.S. at 519. The case involved arequest by Virginiato set aside as unconstitutional a boundary line compact it
had concluded in 1803 since it was entered into without congressional consent. |d. at 517. Although the Court stated
that the constitutional term “compact” could not apply to every possible compact between one U.S. state and another
for the purposes of requiring congressional consent, such consent in the case of the 1803 compact could be “fairly



Clause should only extend to those compacts that involved “the formation of any combination
tending to the increase of political power in the states, which may encroach upon or interfere
with the just supremacy of the United States.”® Subsequent Supreme Court case law has
affirmed that, at |east with respect to interstate compacts, only compacts that would increase the
political power of the states in such away as to interfere with the supremacy of the federal
government require congressional consent.1°

Although it is not a settled question that the Virginia standard applies to state compacts
with foreign powers, at least one state court, the Department of State and numerous scholars
have assumed that it does.** In McHenry County v. Brady, the Supreme Court of North Dakota
declined to enjoin construction and maintenance of a drain from North Dakota into Canada
called for by a contract betweenU.S. and Canadian municipal entities as aviolation of the
Compact Clause.'? In so ruling, the court declined to adopt the “sweeping language” of Jennison
since the subject matter of that case (extradition) involved a national power, and instead relied on
Virginia and its progeny in light of the local context in which the contract was concluded.*® Ina
similar 1981 case regarding a proposed international water district involving areas of both
Vermont and Quebec, the Department of State took the view that such an arrangement did not
implicate the Compact Clause because federa permitting procedures would still apply and the
district’s activities would be limited to traditionally local functions (e.g., water service) rather
than political functions.**

In practice, Congress has been asked to consent to only afew foreign compacts involving
U.S. states, leaving uncertain Congress' view of the scope of the Compact Clause. However, we
are aware of no compacts approved by the Congress that involved local interference with
national policy. Among the most well-known examples of congressionally-approved compacts

implied” in light of subsequent |egislation and proceedings relating to judicial, revenue and federal elections law
issues. |d.at 521-22.

91d. at 519.

10 See, e.q., Northeast Bancorp. Inc. v. Board of Governors of the Federal Reserve System, 472 U.S. 159 (1985)
(finding no compact nor any impact on U.S. federal structure where New England state banking deregulation
statutes complied with a federal banking statute, the Douglas Amendment); United States Steel Corporation v.
Multistate Tax Commission, 434 U.S. 452 (1978) (reasoning that since the compact did not authorize member states
to exercise powers that they could not exercise in the absence of the compact, there was no enhancement of state
power in relation to the federal government).

1 See, e.q., Louis Henkin, Foreign Affairs and the U.S. Constitution 155 (2d. ed. 1996); Raymond Rodgers, The
Capacity of States of the Union to Conclude International Agreements: The Background and Some Recent
Developments, 61 AM. J. INT'L L. 1021, 1023 (1967).

1237 N.D. 59 (1917).

131d. at 78. The Court went on to conclude that the drainage construction was consistent with the relevant
provisions of the 1909 U.S.-Canada Boundary Waters Treaty. 1d. at 80.

1 1n alater case, involving a June 23, 1990 Preliminary Agreement to Develop and Implement a Trade
Development I nitiative between Indiana’ s Department of Commerce and the All-Union Academy of Agricultural
Sciences and the Ukrainian Association of Consumer Goods Exporters, the Legal Adviser’s office took asimilar
stance, making no objection to the Preliminary Agreement where it focused on facilitating the traditionally local
function of enhancing trade and commercial opportunity for state industry abroad without undertaking functions of a
political nature.




are a1956 New Y ork-Canada agreement to establish a port authority for a bridge across the
Niagarariver; a 1958 Minnesota-Manitoba highway agreement; 1949 and 1952 Northeastern
Interstate Forest Fire Protection Compacts; and various compacts authorized under the 1972
International Bridge Act.®® In one case involving water rights, Congress consented in 1968 to a
Great Lakes Basin Compact.*® Originally intended to include all U.S. states and Canadian
provinces bordering the Great Lakes, the compact was to establish a Commission with the goal
of promoting the use, development and conservation of the water resources of the Great Lakes.
In giving its consent, however, Congress refused to approve certain compact provisions,
including those that allowed Canadian provinces to join as members, in light of Department of
State concerns about such participation and the potential overlap between the comEact and the
mechanisms established under the 1909 U.S.-Canadian Boundary Waters Treaty. *

At the same time, the Department of State is aware that U.S. states often conclude various
arrangements with foreign powers without congressional consent. It appears that such
arrangements principally involve matters of common local interest, e.g., coordination on roads,
police cooperation, border control, local trade cooperation initiatives, education exchanges, local
conservation measures, and similar matters. When they are called to the Department’ s attention,
such arrangements have generally been analyzed under the Virginia standard, with particular
attention to whether such texts would interfere with the President’s foreign relations
responsibilities.

The MOU and the Compact Clause

Turning to the MOU, it appears that two questions need to be asked to determine whether
it triggers the Compact Clause’ s requirement for congressional approval. First, isthe MOU a
“compact or agreement” for constitutional purposes? Second, if so, doesit belong to that class of
agreements that the Supreme Court has determined require congressional consent?

Asfor the first question, to qualify as a“compact or agreement” the Department
traditionally has looked to whether the text in question is intended to be legally binding.*® The

1533 U.S.C. §535a For more details about the other examples, see Kevin J. Heron, The Interstate Compact in
Transition: From Cooperative State Action to Congressionally Coerced Agreements, 60ST. J. L. REV. 1 (1985). See
also Peter R. Jennetten, State Environmental Agreements with Foreign Powers. The Compact Clause and the
Foreign Affairs Power of the States, 8 GEO. INT'L ENv. L. REv. 141 (1995).

16 See P.L. 90-419, 82 Stat. 414 (July 24, 1968).

171d.; see also Treaty between the United States and Great Britain Relating to Boundary Waters Between the United
States and Canada, done at Washington January 11, 1909, TS 548 (“Boundary Waters Treaty”). In arecent
development, in December 2000, Congress amended the U.S. Water Redevelopment Act of 1986, 42 U.S.C.
§1926d- 20, to “encourage the Great L akes States, in consultation with the Provinces of Ontario and Quebec, to
develop and implement a mechanism that provides a common conservation standard embodying the principles of
water conservation and resource improvement for making decisions concerning the withdrawal and use of water
from the Great Lakes Basin.” In doing so, however, Congress indicated that it was not approving in advance any
agreement reached by the Great Lakes States with Ontario and Quebec. See 105 Cong. Rec. S11406 (Oct. 31, 2000)
(expressing views of Senators Baucus, Levin and Smith that 42 U.S.C. §1962d-20(b)(2) should not “be interpreted
as granting pre-approval to standards which have not yet been devel oped and which Congress has not reviewed”).

18 This approach is derived from the treatment generally accorded to interstate compacts. In Northeast Bancorp, the
Supreme Court concluded that the state statutesin question did not constitute a compact in part because “ each State




form and the content of this MOU suggest that Missouri and Manitoba likely intended to
conclude such alegal agreement. The MOU is structured as an agreement with atitle, preamble,
specific commitments and a signature block. The terminology used (e.g., “agree” and “ensure”)
is consistent with alegally binding intent. A Missouri Department of Natural Resources Press
Release calls the MOU an “historic agreement” that “ commits both jurisdictions to working
together to oppose water transfers between major watersheds.”*® Upon signing, Manitoba
Premier Doer indicated that “today’s signing of this MOU commits both of our jurisdictions to
work together to oppose any efforts that may result in the transfer of water between
watersheds.”?® The two sides have also convened an inaugural meeting under the MOU to
discuss their concerns over potential inter-basin water transfers,*

The fact that the two parties condition their cooperation on existing law and treaties does
not preclude afinding that the MOU is intended to be legally binding. The United States has
concluded a number of treaties and other international agreements in which a particular provision
or the agreement as a whole is subject to the parties’ laws or international commitments.?? In
such circumstances, although the parties can avoid their obligations based on an existing law or
treaty, they may not avoid such obligations simply because, from a policy perspective, they no
longer desire to comply with them.

Ultimately, however, the legal status of an instrument such as the MOU may not itself be
determinative of whether the document qualifies as a compact. As the Supreme Court reasoned
in U.S. Steel Corp. “the mere form of the interstate agreement cannot be dispositive.”?® In other

is free to modify or repeal itslaw unilaterally.” 472 U.S. at 175; see also Multistate Taxation Commission, 434 U.S.
at 473 (discussing how states are not bound by Commission rules and regulations or to participatein the
Commission for any length of time); 4B U.S. Op. Off. Legal Counsel 828 (1980) (OL C opinion reviewing federal-
state and state-state arrangements under the Water Resources Planning Act and finding that congressional “[c]onsent
isrequired only when two or more states agree among themselves to impose some legal obligation or disability on
state or federal governments or private parties.”). There does not, however, appear to be an established position on
whether state compacts with foreign powers need to be legally binding. The Department has not ruled out the
possibility that a political arrangement touching on matters of important national interest would also constitute a
compact for constitutional purposes.

19 Missouri Department of Natural Resources, News Release No. 185, Feb. 2, 2001.

20 Manitoba Government News Release, January 25, 2001; see also Doer’s Anti-Diversion Efforts Irk Dorgan, The
Canadian Press, February 24, 2001 (quoting Premier Doer’ s response to Senator Dorgan’s hostility to the MOU:
“This shows how important this Missouri agreement is. . . [t|he Missouri Agreement gives us some heft in the
United Statesto deal with these diversion projects, as opposed to being off on our own in Canada’).

21 see Missouri Department of Natural Resources News Release No. 215, March 9, 2001.

22 5ee, e.q., Convention on Combating Bribery of Foreign Public Officials in International Business Transactions,
done at Paris, December 17, 1997 (Art. 9) (Parties agree “to the fullest extent possible under its laws and relevant
treaties’ to “provide prompt and effective legal assistance to another Party”); Inter-American Convention Against
Corruption, March 29, 1996 (Article XIV) (“In accordance with their domestic laws and applicable treaties, the

States Parties shall afford one another the widest measure of mutual assistance. . .”); see also Agreement between

the United States of America and the Government of Japan Regarding Mutual Assistance Between Customs
Administrations, done at Washington, June 17, 1997 (Art. 2(2)); Agreement between the United States of America

and the Government of Canada regarding the Application of their Competition and Deceptive Marketing Practices
Laws, done at Washington and Ottawa August 1 and 3, 1995 (Article XI).

23434 U.S. at 470 (citing with approval Holmesv. Jennison, 39 U.S. at 573 (“Can it be supposed that the
constitutionality of the act depends on the mere form of the agreement? Wethink not. The Constitution looked to




words, even in the absence of alegally binding agreement, the Compact Clause may be
implicated. In Northeast Bancorp., Inc., for example, the Court undertook a Compact Clause
analysis of reciprocal state banking legislation even where there was no evidence of alegal
agreement between the states to enact such legidation. Instead, the Court looked for “severa of
the classicindicia’ of a Compact: e.g., establishment of ajoint organization or a body; some
restriction on the state’ s ability to withdraw from the arrangement by repealing or modifying its
law unilaterally; or arequirement that limitations on state action are reciprocal.>* Although these
factors seem particularly relevant where a court has to determine if independent state statutes
constitute a compact, the Court has not to our knowledge addressed whether such indicia are aso
required where in fact alegal agreement exists. At a minimum, however, assuming that the same
indicia applicable to interstate compacts apply to state compacts with foreign powers, these
indicia are useful in evaluating the MOU.

Whether the “indicia’ cited in Northeast Bancorp, Inc. are present in the MOU is not
immediately apparent.?®> Missouri and Manitoba have had at least one meeting "under” the
MOU, but it is not clear if such meetings would constitute the “joint organization” referred to by
the Supreme Court. Another question is whether Manitoba could argue that Missouri had
violated the MOU if Missouri announced that it supported inter-basin water transfers (alaa
repeal in legidation). Similarly, Northeast Bancorp, Inc. would ask whether the obligation of
Missouri to cooperate in opposing inter-basin water-transfers is contingent on Manitoba's
performance of similar obligations.?® Firm answers to such questions would require further
factual development of what actions the parties understood as being required by their agreement
“to work cooperatively to the fullest possible extent consistent with law and existing treaties. . .
to oppose [inter-basin] water transfers.”

Assuming for purposes of analysis that the MOU constitutes a “ compact or agreement,”
the next question is whether it is the sort of compact or agreement for which congressional
consent isrequired. As stated above, the Department traditionally applies the standard laid out in
Virginia—i.e., whether a compact is “directed to the formation of any combination tending to the
increase of political power in the states, which may encroach upon or interfere with the just
supremacy of the United States.” Evidence of an actual impact on the federal government’s
supremacy has traditionally not been required; it is the potential impact of the compact that has
led the Department to point out the need for congressional consent.’

the essence and substance of things, and not to mere form. It would be but an evasion of the constitution to place the
guestion upon the formality with which the agreement is made.”)).

24472 U.S. at 175 (finding no evidence of the classic indiciain the state banking statutes under consideration).

5 The reasoning of the Northeast Bancorp. Inc. Court only discusses “several of the classic indicia of acompact”
that were missing from the banking statutes in question; the Court, therefore, did not include an exhaustive list of
suchindicia Seeid. Presumably, therefore, there are additional criteriathat may be used in assessing whether a
compact exists.

28 |n appropriate cases, it may also be desirable to consult with the national authorities of the foreign entity
concluding an arrangement with a state of the United States. Just asthere may be constitutional limitations here, a
foreign subnational entity —including provincial governmentsin Canada— may not have competence to enter into an
international arrangement without approval from their national government.

27 See Multistate Tax Commission, 434 U.S. at 452 (agreeing that the “ pertinent inquiry is one of potential rather
than actual, impact upon federal supremacy”).




Examining the MOU in light of Virginia and its progeny, the Department would look to
whether the MOU (@) impacts other U.S. states; (b) interferes with the federal government’s
interests in inter-basin water transfers; (c) deals solely with local matters; or (d) involves
activities that could be carried out by Missouri even in the absence of the MOU. The following
discussion briefly reviews each of these factors.

First, with respect to effects on other states, the water in the Missouri and Hudson Bay
watersheds that is the subject of the MOU borders or supplies water for numerous states.
Missouri and Manitoba are therefore not the only parties interested in how those watersheds are
treated. Missouri’s alliance with Manitoba to support each other’s effort to oppose inter-basin
water transfers could affect the interests of other states both as to the outcome and the process
leading to decisions on how these waters are managed.

Second, in terms of the federal government’s role, Congress has indicated an express
interest in the inter-basin transfers at issue in the MOU. Two statutes -- the Dakota Waters
Resources Act of 2000 (“DWRA”)?8, which amended the Garrison Diversion Reformulation Act
of 1986 (“Garrison Act”)?® and the Garrison Act itself — address inter-basin water transfers
directly. Pursuant to authorities in the Garrison Act, as amended, the Department of Interior, in
consultation with the Department of State, recently approved construction of arelatively small-
scale endeavor, the Northwest Area Water Supply (“NAWS”) project, which will result in
transfers of water from the Missouri River watershed to the Hudson Bay watershed. In addition,
the DWRA contemplates a potentia future authorization of transfers between these watersheds
on alarger scale. The DWRA provides a comprehensive set of procedures for the Secretary of
the Interior to follow in order to study and possibly construct projects involving inter-basin
transfers in the Red River Valley (part of the Hudson Bay watershed), with both federal and state
involvement in the review process.®® Ultimately, the DWRA reserves to Congress the final
decision on whether atransfer will be authorized,3! but any such transfers are limited to those
that the Executive branch determines comport with the 1909 U.S.-Canada Boundary Waters
Treaty’s restrictions on activities that might pollute or otherwise affect the level or flow of
boundary waters.*?

28 5ee P.L. 106-554 (2000).

29 5ee P.L. 99-294 (1986). Although no mention is made of the Garrison Act, the MOU’ s preamble does refer to the
DWRA: “Whereas, the Dakota Water Resources Act contains language that contempl ates the possible large-scale
diversion of water from the Missouri to the Hudson Bay watershed . . .”

30 DWRA §608(b) (amending Garrison Act §8(c)). The DWRA requires the Secretary of the Interior to prepare a
report for Congress studying the Red River Valley’ swater needs. In conducting the study, the Secretary isrequired
to solicit the input of gubernatorial designees from states that may be affected by various possible optionsand the
effect of an out-of-basin option (i.e., inter-basin water transfers) on such states. In addition, within 1 year of the
DWRA'’s enactment (or later, in which case the reason for delay must be given), the Secretary of the Interior and the
state of North Dakota are required to jointly prepare a draft environmental impact statement concerning all feasible
options for meeting the comprehensive water quality and quantity needs of the Red River Valley, including the
delivery of Missouri River water to the Red River Valley. 1d.

31 |d. (amending Garrison Act §8(a)). If, however, the selected project involves only in-basin sources of water to
meet the water needs of the Red River Valley, the Secretary is authorized to proceed with the project using the
appropriated funds (approximately $40.5 million) without further Act of Congress. |d.

32 1d. (amending Garrison Act § 8(a)).



Given such federa interest, application of the Virginia standard would require an analysis
of whether the MOU encroaches on the political power of the federal government to address
inter-basin water-transfers.®® It is not enough to show simply that the federal government has
competence over these matters. Rather, one must ask whether Missouri’ s enlistment of
Manitoba’ s support in the MOU to oppose particular transfers potentially operates to the legal
detriment of the federal government by interfering with the decision making scheme set out in
the federa legidation or, where decisions have been made, in their effective implementation. A
secondary question is whether the MOU could interfere with administration of the Boundary
Waters Treaty. That Treaty affords the United States and Canada, not Missouri or Manitoba, the
rights to interg)ret and apply the Treaty as well as to refer matters to the International Joint
Commission.>*

As indicated above, athird factor the Department would customarily examine is the
guestion of whether the MOU deals only with matters of local policy. Some state arrangements
with foreign powers dealing with water use issues have been deemed to be solely of local interest
for Compact Clause purposes. Thiswas true of the drainage basin at issue in McHenry County
and the Vermont-Quebec International Water District, which had “no political function.” The
MOU in this case, in contrast, addresses cooperation between a U.S. state and a Canadian
province to work together to oppose the possibility of inter-basin water transfers that could affect
other states of the United States and which are to be considered pursuant to federal statute.

Fourth, the Department would assess the implications of the Supreme Court’s decision in
Multistate Tax Commission, which highlighted that congressional consent to an interstate
compact is not required so long as the state is free to undertake the contemplated activities in the
absence of the MOU, on a proposed arrangement.® Thus, if one could show in this case that
activities contemplated under the MOU - i.e., sharing information on actions contemplated under
the DWRA, opposing inter-basin water transfers and communicating concerns about such
transfers to the federal government — are actions that Missouri has the authority to carry out
irrespective of an MOU, it would argue against applying the Compact Clause.

A key inquiry for this purpose is the extent to which the MOU calls for “mutually
supportive” cooperation which might be understood as cooperation that cannot occur without
another party. Thiswould pose two issues: first, the extent to which such activities are possible
even in the absence of the MOU, and secondly, whether this kind of activity impinges upon the
“exclusive foreign relations power expressly reserved to the federal government,” and therefore

33 See Multistate Tax Commission, 434 U.S. at 473 (“thetest is whether the Compact enhances state power quoad
the National Government.”).

34When U.S. states and Canadian provinces sought a more direct role in treaty negotiations involving the Great
Lakes Water Basin, Congress rejected such arole. With respect to NAWS, the Secretary of the Interior, in
consultation with the Secretary of State, made afinding in January 2001 that the proposed inter-basin water transfers
were consistent with the Boundary Waters Treaty.

35 See Mulltistate Tax Commission, 434 U.S. at 473 (concluding that the Commission Compact did not require
congressional consent where “[t]his pact does not purport to authorize member States to exercise any powers they
could not exercisein its absence”)




falls outside the Multistate Tax Commissionauthorization for interstate compacts to be
concluded without Congressional approval. >

Finally, in addition to these four factors, evidence of agreement on concrete actions by
the parties undertaken pursuant to the MOU could assist in ascertaining whether the MOU
impacts our federal structure. The MOU, however, is not so specific as to require either party to
cooperate in ways that must physically manifest themselves (i.e., constructing a facility, etc.) nor
does it appear to require them to enact any reciprocal obligationsinto law. Thisis presumably
because the object and purpose of the MOU seems to be to commit Missouri and Manitoba to
oppose the actions of others; i.e., to oppose what the federal government is studying, and in some
cases, doing, with respect to inter-basin water transfers. Thus, any interference that the MOU
might cause to the federal government’s supremacy would likely be procedura rather than
substantive in nature. For example, if the MOU requires Missouri to operate not only on itsown
behalf, but also on Manitoba' s behalf, in attempting to influence federal water management
policy, would that interfere with the federal government’s ability to implement the DWRA, the
Garrison Act and the 1909 Boundary Waters Treaty? As discussed, below, in the event Missouri
sought to undertake concrete actions with respect to such water management issues, a strong
argument can be made that such actions would be pre-empted by the DWRA, the Garrison Act,
and the 1909 Boundary Waters Treaty. *’

Because of the expressions of federal policy, in addition to Compact Clause
considerations, the MOU also potentially implicates the more genera constitutional issues of
federal preemption and the foreign affairs powers of the federal government. This memorardum
therefore provides some additional background on these separate constitutional issues.

The MOU, the Supremacy Clause and the Foreign Affairs Power

The Supreme Court decision in Crosby v. National Foreign Trade Council illustrates the
Court’s most recent views on federal preemption in a foreign affairs context.*® In Crosby, the
Court held unanimously that a Massachusetts law imposing sanctions on Burmawas invalid
under the Supremacy Clause of the Constitution “owing to its threat of frustrating federal
statutory objectives.”*® In so holding, the Court concluded that a state law must yield to a
congressional Act if Congress intends to occupy the field, even if the federal statute does not
contain an express preemption provision. The Court did not base its holding on the federal

36 |d. at 465, n. 15 (“Mr. Chief Justice Taney’s opinion in Jennison is not inconsistent with the rule of Virginia v.
Tennessee. At some length, Taney emphasized that the State was exercising power to extradite persons sought for
crimes in other countries, which was part of the exclusive foreign relationspower expressly reserved to the federal
government. He concluded therefore that the State’ s agreement would be constitutional only if made under the
supervision of the United States.”).

37 See Northeast Bancorp. Inc., 472 U.S. at 176 (“[t]o the extent that the state statutes might conflict in aparticular
situation with other federal statutes. . . they would be preempted by those statutes, and therefore any Compact
Clause argument would be academic”).

38 530 U.S. 363 (2000)

391d. at 366. Under Article VI of the Constitution, the laws of the United States are “the supreme law of the Land
... any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.” U.S. Const. Art. VI, cl. 2.
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government’s exclusive constitutional responsibility for foreign affairs, but it did reason that
preemption was appropriate in part based on the state law’ s disruption of the federal
government’ s ability to speak with one voice to foreign nations.

The Massachusetts law that was the subject of Crosby was enacted three months prior to
afederal statute imposing mandatory and conditional sanctions on Burma. The Court found that
the federa statute and the state law at issue had a common goal (economic sanctions against
Burma based on its human rights record) and evidence was presented that it would not
necessarily have been impossible for companies to comply with both the federal and state laws.
But the Court found that the mears employed by the commonwealth of Massachusetts were in
conflict with those in the federal Act insofar as they were different and distinct from those
prescribed by the federal statute, and that the common end did not neutralize the conflicting
means. According to the Court, the fact that companies might have been able to comply with
both sets of sanctions did not mean that the state Act was compatible with the federal Act, which
gave maximum discretion to the President to calibrate the appropriate level of U.S. sanctions.*°

In examining the issue, the Court emphasized that “[i]t is smply implausible that
Congress would have gone to such lengths to empower the President had it been willing to
compromise the effectiveness by deference to every provision of state statute or local ordinance
that might, if enforced, blunt the consequences of discretionary Presidential action.”*! Referring
to the foreign affairs context of the statute,** the Court also stressed that Massachusetts
independent actions threatened the ability of the United States to speak effectively with one
voice on the international plane, noting that “the President’s maximum power to persuade rests
on his capacity to bargain for the benefits of access to the entire national economy without
exception for enclaves fenced off willy-nilly by inconsistent political tactics.”*3

Asfar as the Department is aware the courts have not had occasion to consider the
applicability of these principles to a state agreement with aforeign power, rather than a stae
statute. 1t would seem, however, that the logic of Crosby would prohibit states from
accomplishing, via agreement with foreign states, what they are not able to accomplish by their
own statutes. Therefore, it would appear relevant to assess the MOU'’ s operation in light of
federal preemption principles.

The central issue would be the MOU’ s compatibility with the federal statutory scheme
for addressing the inter-basin water issues covered by the MOU. The NAWS project, for
example, will involve such atransfer and has already been approved by the federal government
in accordance with the terms of the Garrison Act. Asfor the DWRA, it is as comprehensive, if
not more so, than the federa sanctions at issue in Croshby. Under the DWRA, the Secretary of
Interior is charged with preparing a comprehensive report for Congress studying the Red River
Valey’'s water needs and options for fulfilling them. The Secretary is required to solicit input

40 1d. at 379 (citations omitted).
“11d, at 376.

42 Cf. Allen-Bradley Local No. 1111 v. Wisconsin Employment Relations Bd., 315 U.S. 740, 749 (1942); Boyle v.
United Techs. Corp., 487 U.S. 500, 507 (1988).

43 Croshy, 530 U.S. at 381.
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from states that may be impacted by possible options. Environmental impact assessments of all
feasible options are mandated by the statute. Within this statutory scheme, the Secretary of
Interior is given some responsibility for selecting among potential projects, with the notable
exception that any project that would require transfer of water from the Missouri River or its
tributaries must be submitted to Congress for specific approval by an Act of Congress.

Given this comprehensive scheme, it is plain that Congress intended, in enacting the
DWRA, to ensure that the decision making process about water alocation to the Red River
Valley be centrally coordinated at the federal level. State input is recognized by the DWRA as
an important piece of the process, but it is clearly subsumed into a federal decision making
process that reserves al final decisionmaking authority to the federal government. Indeed it
seems that one of Congress' objectives was to reserve certain decisions not only to the federal
government but to Congress power alone. In general, even where it does not reserve exclusive
decision- making power for Congress, it is clear that the DWRA makes the issue of supply to the
Red River Valley one of federa concern. The statutory scheme represents not merely a solution
for a subset of issues related to the water needs of the Red River Valley, or a plan for addressing
some specific geographic area representing part of the Red River Valley, but rather a complete
plan for afederal approach to the total problem. As such, the statute appears to be designed to
“occupy the field” when it comes to major decisions impacting certain water resources across
several states.

Analogizing to the logic in Crosby, it is difficult to believe that Congress would have
enacted the DWRA “had it been willing to compromise the effectiveness by deference to every
provision of state statute or local ordinance’ that might, if enforced, interfere with the overall
purpose of the scheme.** Any concrete actions by Missouri to oppose inter-basin water transfers
outside of this scheme would likely be preempted in that they would interfere with federal
policies and programs. On the other hand, Missouri is not precluded from expressing its own
viewpoint on the resolution of federal water management issues; to the contrary, the DWRA
explicitly allows Missouri such arole. Thus, the question under Crosby is whether through the
MOU Missouri is seeking to afford a surrogate voice for Manitoba in the federal government’s
decision- making and implementation processes that would interfere with the scheme envisioned
by Congress.*

Besides such principles of federa preemption, the courts have also confirmed the
exclusive assgnment of foreign affairs responsibilities to the federal government under the U.S.
Condtitution. Although the Court in Crosby did not reach the question of whether the
Massachusetts statute unconstitutionally interfered in foreign affairs, both the district court and
the appeals court held that it did, based on the decision by the Supreme Court in Zschernig v.

44 Seeld. at 376.

%5 The Court has al'so said that when a state legislates in an area “that touch[es] international relations,” the Court
should be “more ready to conclude that afederal Act . .. supersede[s] state regulation.” Allen-Bradley Local No.
1111, 315 U.S. at 749. This raises the question of whether Missouri’ s cooperation and information sharing with
Manitoba under the MOU constitutes a line of communication with aforeign power separate from that maintained
by the United States, potentially impairing the ability of the United States and Canadato deal with each other
diplonstically about comprehensive approaches to these issues.




Miller.*® The appellate court opined that “Zschernig stands for the principle that there is a
threshold level of involvement in and impact on foreign affairs which the states may not
exceed.”*" The court held that while the boundaries of Zschernig were unclear, the
Massachusetts law was clearly inconsistent with the principle in Zschernig. The court rejected
arguments by Massachusetts to the effect that courts must balance the interests in a unified
foreign policy against the particular interests of an individual state. Rather, quoting from
Zschernig, the court reiterated that “[state] regulations must give way if they impair the effective
exercise of the nation’s foreign policy.”*® A similar ruling was recently issued by the U.S.
District Court for the Northern District of California® In that case, the Court found Zschernig
applicable where a state was conducting its own foreign policy. >°

Thus, depending on the extent of its actual interference with U.S. foreign policy effortsin
managing the water resources of the Hudson Bay watershed shared with Canada, the Missouri-
Manitoba MOU would need to be evaluated for whether it constitutes an unconstitutional
disruption of the federal government’s foreign affairs power.

Conclusion

In light of the DWRA, the Garrison Act, the Boundary Waters Treaty and relevant
practice, the Missouri-Manitoba MOU potentially implicates several constitutional doctrines.
First, if the MOU is intended to be an instrument that could interfere with the just supremacy of
the federal government, issues are raised as to the necessity for congressional consent under the
Compact Clause. Given Congress's occupation of the field of inter-basin water transfers by
statute (e.g., the DWRA), there are further issues under Crosby which set out the standards for
determining when a state statute is preempted under the Supremacy Clause. Finally, to the
extent the MOU may potentially interfere with the foreign affairs power more generally it would
need to be evaluated for its consistency with principles set out in Zschernig.

46 Zschernig v. Miller, 389 U.S. 429 (1968). Zschernig involved a state probate law that prevented the distribution
of an estate to aforeign heir if the proceeds of the estate were subject to confiscation by the decedent’ s government.
1d. at 435. The Court overturned the law on the ground that such statutes had “a great potential for disruption or
embarrassment” of the United States in the international arenain that they called for state officials to inquire into the
status of foreign law and the credibility of foreign officials. Seeid. at 435.

4" National Foreign Trade Council v. Natsios, 181 F.3d 38, 52 (1 Cir., 1999).
“8 |d.; Zschernig v. Miller, 389 US at 440-41.

“9 See In Re World War |l Era Japanese Forced Labor Litigation, No. MDL-1347 (N.D. Cal., September 17, 2001)
(citing Zschernig for the proposition that the Constitution prohibits state action that unduly interferes with the
federal government’ s authority over foreign affairs).

%0 See id. at 22 -23 (examining whether a California statute affording individuals from any country aright to recover
compensation for their forced labor by the Japanese government or Japanese companies during World War |1
embraces a“foreign policy purpose” with theintent of influencing foreign affairs directly)
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